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The evolution of police powers
British dogma was that police spelt tyr-

anny.” Nonetheless, concerns were al-

layed on the basis of the naive and idealis-

tic hope that the concept of the “rule of

law” would keep the police function

within tolerable bounds. The rule of law

dictates that no one is above the law and

that the law applies equally to all con-

cerned. Accordingly, the police could not

be converted into a tyrannical standing

army because they would have only the

power and authority granted to them by

law. I call the belief in the constraining

power of the rule of law “naive” because

lawmakers rarely address police powers

as an issue of legislative reform and the

dictates of the rule of law become muted

when there are few laws to serve as yard-

sticks for the scope of police power.

The false hope of the rule of law is

demonstrated by the fact that in 1999 the

Supreme Court of Canada (SCC) was

asked to address the question whether

police can engage in a “reverse sting” op-

eration in which they sell illicit drugs and

then arrest the buyers. In Shirose (1999),

133 CCC (3d) 257, the SCC assessed the

legality of having the police warehouse a

tonne of cannabis resin for the purpose of

a disingenuous scheme to sell these

drugs. The defence argued that this con-

duct clearly constituted an abuse of proc-

ess on the basis that the investigative tech-

Alan Young

Most Canadians assume that organized,

professional, state-employed policing has

been part and parcel of the common law

heritage from time immemorial. Nothing

could be further from the truth. Police of-

ficers are historical upstarts who did not

really play a significant role in law en-

forcement until the mid-19th century. Pri-

vate security and community mobilization

was the norm until the demands of the in-

dustrial revolution compelled the creation

of an organized, cost-effective institution

for the enforcement of criminal law.

When a professional police force was

established, the “apparently unshakable
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nique was patently illegal. The police ar-

gued that they were justified in engaging

in these illegal acts and that they were

covered by the same public interest im-

munity that protected the Crown.

It is puzzling that jurists could still ar-

gue about the scope of police powers at

the turn of the 20th century. Although the

law has been recently amended to au-

thorize “reverse sting” operations, until

this amendment passed, there should

have been no uncertainty with regard to

the absence of authority for the police to

engage in illegal acts of this nature. Not

surprisingly, the SCC readily concluded

that the police operation was illegal and

was not protected by public interest im-

munity (however, the abuse-of-process

argument raised by the defence was also

rejected). What remains puzzling is that

the SCC treated the question as a live is-

sue. If we have proceeded for 150 years

on the basis that the police possess only

the limited powers granted to them by

law, why did the SCC feel the need to

conduct an extensive analysis of the is-

sue? Surely this issue could have been

resolved by a resounding, one-line dis-

missal of the specious argument that the

police are justified in committing illegali-

ties in pursuit of legitimate law enforce-

ment objectives.

The answer to the puzzle lies in the

fact that the historical commitment to the

rule of law is more an abstract commit-

ment than a practical one. Lawmakers

continue to disregard difficult questions

about police powers and many legislative

gaps exist in terms of setting out an ex-

haustive, meaningful, and practical out-

line of police powers. As a result, courts

have indirectly entered the lawmaking

enterprise by employing a common law

doctrine, the “ancillary powers” doc-

trine, to supplement legislative powers

when the police power at issue was “rea-

sonably necessary” for the effective ex-

ecution of the officer’s duty. Allowing po-

lice powers to evolve by the accretion of

common law decisions is fraught with

pitfalls. The common law methodology

is fraught with uncertainty, and although

ambiguity may be the life-blood of the le-

gal profession, it should be considered

anathema to both the police and those

governed by the police.

Jurists realize that, in principle, police

have limited powers but, in practice,

courts are compelled to address and fill

the obvious gaps left by the failure of Par-

liament to create a comprehensive code

of police powers.

As a result of the Shirose case confirm-

ing the 150-year-old understanding that

the police have limited powers, the Parlia-

ment of Canada has decided finally to en-

ter the fray. Instead of addressing specific

instances of police power and trying to fill

some of the legislative gaps, Parliament

has now proposed a bill that would pro-

vide the police with limited immunity to

commit crimes in the course of their du-

ties. Sir Robert Peel and other creators of

modern police forces would roll over in

their graves at the prospect that Parlia-

ment would turn the rule of law on its

head to provide a licence for police offic-

ers to violate the law. I do understand that

it is difficult for any lawmaker to anticipate

and contemplate specific and exhaustive

grants of police power as the police face,

on a daily basis, exigencies that could

have been contemplated only by an om-

niscient Parliament. However, the diffi-

culty of the enterprise is no excuse for a

retreat to public-interest immunity. We

may no longer have reasonable fears, as

we did 150 years ago, regarding the crea-

tion of a continental spy system and a

standing army of uniformed police; how-

ever, the failure to maintain specific con-

trols and limits on police powers can still

serve only to trigger a divisive relationship

between the police and the community.

The police can have the power and au-

thority of mighty Hercules but, without

cooperation and respect from the com-

munity, the police will discover that there

is a fine line between omnipotence and

impotence. �

Alan Young is a professor of law at Osgoode

Hall Law School, York University. Professor

Young has acted as defence counsel in a

number of high-profile criminal cases.
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Instead of addressing specific instances of police

power and trying to fill some of the legislative

gaps, Parliament has now proposed a bill that

would provide the police with limited immunity to

commit crimes in the course of their duties.
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POLICE FOUNDATIONS PROGRAM

New texts for late fall 1999

Are your students prepared for
a career in law enforcement?

Passing the police qualifications exam will

be an integral part of the constable selection

process — a must for students who wish to

work with an Ontario Police Service.

By prescribing Emond Montgomery

Publications texts and workbooks for

course instruction, you ensure that your

students are using material that was re-

viewed as part of the exam-developing

process. Furthermore, many questions on

the exam will come directly or indirectly

from the workbook exercises in Emond

Montgomery texts.

We can’t guarantee a 100 percent pass

rate for your students, but our texts, with

inspired teaching from you, will provide

as solid a base for success as one can get.

THE BEST TEXTS FOR THE PROGRAM
Emond Montgomery texts are often de-

scribed as the “official” texts for the Po-

lice Foundations Program. There are a

few reasons for this description. First,

Emond Montgomery texts were devel-

oped specifically for the program with

guidance from Police Foundations coor-

dinators. Second, Emond Montgomery

texts were designed to cover 100 percent

of the learning objectives of the courses

Emond Montgomery Publications is pleased to announce

three new Police Foundations Program texts for late fall and

early winter 1999. Each is briefly highlighted below.

• Conflict Management in Law Enforcement by James

Pardy (Sault College): 238 pages; includes Use of Force

Continuum chart; expected publication December 10,

1999; $48.

• Provincial Offences by Ugo Capy (Sault College) and

Erin McCarthy (Crown Counsel): approximately 450

pages; includes the full English text of the Provincial

Offences Act and the Police Services Act; expected

publication late December 1999/early January 2000;

page proofs available for those who wish to teach from

the text in the winter term 2000; $54.

• Interpersonal and Group Dynamics in Law Enforcement

by Bruce Bjorkquist (Conestoga College): approximately

180 pages; expected publication December 10, 1999; $38.

To review any of these books before publication, please

contact David Stokaluk by telephone at (416) 975-3925 or 

1-888-837-0815, by fax at (416) 945-3924, or by e-mail at

stokaluk@emp.on.ca.

For a complimentary instructor’s copy of these or any of

our Police Foundations Program publications, please use the

handy fax order form on page 4, call (416) 975-3925 or 1-888-

837-0815, or e-mail us at orders@emp.on.ca.

Please visit our Web site at www.emp.on.ca to review our

complete list of Police Foundations Program and Working

With the Law titles. �

in which they are used. Third, all Emond

Montgomery texts were reviewed and

endorsed by the teaching material selec-

tion committee for the Police Founda-

tions Program.

Perhaps, instead of “official,” a more

accurate description of our texts is simply

“the best texts for the program.” �

Emond Montgomery text features
• The books have attractive designs and formats.

• The prices are fair.

• Most of the texts include both a clear statement of the learning objectives for

each chapter, and exercises and questions to reinforce the chapter lessons.

• The authors are widely regarded as leaders in the law, police, and security

administration fields.

• The books are reviewed by Police Foundations Program coordinators and

instructors before publication, and revised accordingly. �
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INSTRUCTOR’S COMPLIMENTARY
BOOK REQUEST FORM

Name Title

Phone Fax e-mail

Office Address

City Province Postal Code

Course Taught Semester/Year When Taught Expected Class Size

1.

2.

3.

TITLES REQUESTED

❏ Community Policing: Working Together To Build Safe Communities Hodgson 1-55239-040-3

❏ Conflict Management in Law Enforcement Pardy 1-55239-027-6

❏ Contemporary Canadian Social Issues Niessen 1-55239-001-2

❏ Diversity Issues in Policing Kazarian 1-55239-020-9

❏ Effective Communication for a Career in Law Enforcement Collins/Olson 1-55239-033-0

❏ Ethical Reasoning in Policing Evans/Butcher 1-55239-026-8

❏ First Nations Peoples Williamson 1-55239-028-4

❏ Fitness and Lifestyle Management for Law Enforcement Wagner Wisotzki 1-55239-003-9

❏ Interpersonal and Group Dynamics in Law Enforcement Bjorkquist 1-55239-060-8

❏ Interviewing and Investigation Euale/Turtle 1-55239-036-5

❏ Martin’s Annual Criminal Code 2000 05277892

❏ Principles of Evidence for Policing Euale/Martin/Rock/Sadek 1-55239-044-6

❏ Provincial Offences Capy/McCarthy 1-55239-041-1

❏ Sociology and Canadian Society Johnstone/Bauer 1-55239-022-5

❏ Student Excercises for Sociology and Canadian Society 1-55239-024-1
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